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Abstract 

  The conditions under the construction contracts are no longer in line with the 

constant development in the construction sector, mainly regarding engineering consultancy. 

Therefore, the "International Federation of Consulting Engineers (FIDIC)" set new standards 

for an effective contract called the FIDIC contract. The latter is defined as a model contract 

that includes several general and special conditions for different types of construction 

contracts that seeks a balance between a set of rights and duties. FIDIC terms clarifying the 

legal positions intending to regulate construction work, and unifying legal rules applied in this 

matter. 

FIDIC contracts play a very significant role as they are a set of comprehensive 

contracts are approved and used by international organizations, they cover several problems 

facing engineers, and provide appropriate terms for the execution of several constructions and 

building contracts. These FIDIC contracts differ from other similar contracts such as 

consortium contracts, joint venture contracts, and BOT contracts, for example, the latter is 

limited to public projects only, while FIDIC contracts include public and private projects. 

FIDIC contracts also differ from (BOT) contracts in terms of the parties to the contract and 

how to bear the project costs. 
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Introduction 

The "engineering consultancy contract" is considered one of the basic contracts 

regulating contracting projects in building and construction; Therefore, the "engineering 

consultancy contract" has become widespread nowadays and it is widely circulated within the 

construction sectors and contracting projects because it is a detailed contract prepared by 

experts and has been revised and amended several times as required. 

Engineering consultancy contract - one of the FIDIC contracts - is a global contract 

that is concluded to carry out construction projects in most countries worldwide. The FIDIC 

contracts are concluded to elucidate the legal relations between all parties to the contract, 

especially the project owner, whether the owner of the project is a legal person or a legal 

entity, such as private labor organizations or a governmental organization. 

The “engineering consulting contract” is a relatively recent contract within the 

FIDIC contracts that regulates construction project contracts and represents a clear and 

prominent reflection of the development of the implementation of construction projects 

starting with determining the need for it. It plays a critical role in the contracting and 

construction sector especially considering the modern technical expansion in all buildings and 

construction works. And that is by organizing mega projects and buildings that seek to add 
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happiness to self, in addition to the contract which includes the best solutions and results and 

the most successful opinions on the plans of the projects that are completed (1). 

Yet without the FIDIC contracts in the field of construction projects, the execution of 

the projects may be affected negatively, and it may even reach to a complete absence of the 

project execution stages such as the economic advisory analysis including the economic 

feasibility of the project, which is studied and prepared professionally,  before the start of 

execution of the work, and bear the failures and all the resulting waste of time, money and 

effort. Therefore, the consulting engineer plays an active and major role in implementing the 

content of an engineering consultancy contract.  

It is worth noting that “Jordanian Civil Law No. (43) of (1976)” stipulated a legal 

principle whereby the contractor and the engineer are fully responsible for any error that 

affects the establishments and their works for a  period of ten years commence as from the 

time of delivery of the work. So the contractor and the consultant engineer - must exercise the 

best care - the care of the specialist and the expert and not only the care of the ordinary person 

- with diligence, commitment, attention and care of all sound technical foundations in the 

project execution and avoiding error or defect in the execution of the project, whether 

intentionally or unintentionally (2). 

Although the legislator enacted legal legislations that fully clarify the rights and 

duties of the parties to the contract they did not constitute legislation of private contracts 

between the parties to the contract, but rather dealt with cases of special responsibilities for 

the parties, and considered the contract a general source of right and a statement of 

commitment between its parties. Therefore, the responsibility of the parties to the contract is 

determined by its content. In the event of litigations between the parties to the contract - in 

general - the lawyers resort to challenging the defect of the content and the defective 

interpretation of its paragraphs to obtain their rights, including the contract lacks legality due 

to the difference of interpretation between its parties. Therefore, it may be the best solution to 

reassure contractors that the clarity of its paragraphs, free from any defect of interpretation, 

and reliance on them as a reason and essence to obtain more rights than the contract gives. 

The problem of the study 

The problem of the study lies in the texts of the "engineering consultancy contract" 

within the FIDIC contracts, where the "engineering consultancy contract" within the local 

legislation - for example, the Jordanian legislation, doesn't take into account the new 

accelerated disputes in the field of construction between the parties to the contract; This 

problem arises in the fact that Jordanian law did not stipulate a special legal regulation for an 

'engineering consultancy contract'. 

 The contract is considered a source of right among the sources of commitment in 

domestic and international legal legislation since it includes specific terms, conditions, 

obligations for constructing and establishing projects, and providing opinion, advice, and 

supervision. The study problem also lies in the legal adaptation of the actions included in the 

"engineering consultancy contract" considering the Jordanian legislation in force. The 

                                                 
1 Al-Jammal, S, H , A. (20120., New Legal Rules in Fidic Contracts, a research published in the Journal of 

Legitimacy and Law, United Arab Emirates University, Year 26, Issue fifty-second, p. 22.” 

2 Articles (78-791) of the Jordanian Civil Law No. (43) of (1976) ». 
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consultant engineer is a basic party in the construction contract and any slowdown in work - 

for example - may lead to the emergence of disputes or filling a sue before the court. 

Study methodology 

The researcher used the content analysis approach; The laws in the Jordanian Civil Code 

regarding this topic were studied, analyzed, and compared. The researcher also analyzed the 

decisions of the jurisprudence of Jordanian courts  that are relevant to the "engineering 

consultancy contract." 
A) The differences between the FIDIC Contract and B.O.T Contract 

A build-operate-transfer (BOT) contract is a model used to finance large projects, 

typically infrastructure projects developed through public-private partnerships. An entity, 

usually a government, grants a concession to a private company to finance, build, and operate 

a project. The company operates the project for a period of time to recover its investment, 

then transfers control of the project to the government (3). 

BOT contracts are among the most important investment contracts that countries 

resort to establish strategic projects as they sustain all infrastructure projects and state public 

facilities without any financial burdens. The importance of these contracts has increased after 

the increasing financial burdens on countries due to their inability to adopt some 

infrastructure projects (4). 

States usually conclude a contract with a body under private law thereby it provides 

investment opportunities, avoids any borrowing from abroad entity, and sustains the actual 

existing foreign assets. Which is considered to be the best way and a successful solution to the 

obstacles that the economies of developing countries suffer from. FIDIC contracts differ from 

the contracts of “BOT” in terms of the nature of the parties to the contract, the FIDIC contract 

is concluded by persons in the private law " the employer and the contractor", where the BOT 

contract,  is concluded between the state and one of the companies that undertake the 

construction and operation of the project (5). 

The employer of FIDIC contracts bears the cost of building and construction, while 

the investor in the BOT contract bears all the expenses of  "building, operating and 

transferring ownership" of the project. Also, the FIDIC contracts are suitable for all public 

and private projects, while most of the contracts for "BOT" are limited to public projects only 
(6).  

From the aforementioned, we conclude that FIDIC contracts are contracts that 

regulate the legal relationship between the parties to the project; The owner of the project, the 

consulting engineer, and the project executing organization.  It does not bear financing the 

                                                 
3 Zaki,. M.(1999). Construction, Management and Transfer System, International Research Consulting Center, 

Prof. Cairo, p. 45. 

4 Al-Hammoud,W, M.(2010). Construction, Operation and Transfer Contracts, House of Culture for Publishing 

and Distribution, Amman, Edition 1, p. 15 «. 

5 Al-Kandari,A, T.( 2009). The Legal System of Contracts B O T, Dar Al-Nahda Al-Arabiya, Cairo, p. 41 

6 Shanab,M,L.(2004) Explanation of the Provisions of the Contracting Contract in the Light of Jurisprudence and 

the Judiciary, Alexandria, Knowledge Foundation, T, 2004, p.61 
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project - as the project owner is responsible for financing the project either during, after the 

completion of the project execution, or after a subsequent period of time from the execution 

of the project. It only sets the responsibility and obligations of the project parties. 

While “BOT” contracts are contracts that regulate the relationship between an 

investor (investors) and a government entity - which grants the right to invest - to carry out a 

project, in most cases one of the large and infrastructure projects. The contracts of BOT" 

clarify the nature of the relationship between the investor and the party of the right holder of 

the investment grant, but they do not regulate the construction operations in terms of 

execution stages, financial costs, rights, and duties of the consulting engineer, ... etc. So, each 

contract is considered a source of right and defines the obligations of rights and duties 

between its parties concerning its content. 

Section Two 

Differences between FIDIC contracts, Consortium contracts, and Joint-venture 

contracts 

1. Differences between FIDIC contracts and consortium contracts 

It is a contract made of an agreement concluded by the employer with several 

original contractors or a series of companies so that each of them specializes in a specific type 

of construction process so that these constructors make a kind of cooperation (7). A kind of 

consensual solidarity for the employer (8), whereby the members bear full responsibility for 

any risk resulting from the execution of the contract, and it determines the role and 

responsibility of each member, and how to divide the responsibility for any risks that occur 

between them and the employer(9). 

It is worth mentioning that it is not a legal requirement for the consortium to merge 

and form a single company. Rather, it requires them to agree to execute the project 

collaboratively without creating an independent legal entity. There are two basic forms of 

"consortium" contracts, namely: the external consortium or the open consortium, in which all 

consortium members are known and the consortium agreement is concluded between the joint 

client and all consortium members, and the internal consortium or the silent consortium, in 

which all consortia enter into an equal business relationship with the customer or client, but 

the consortium as a whole is generally represented externally by only one of the consortia – 

the so-called consortium leader – in a legally binding manner. The latter is often entitled to 

conduct negotiations on behalf of the consortium, to make agreements, to distribute tasks 

between the partners, or to issue invoices to the customer. 

The employer sets a list of requirements to the establish the project in general, he 

discusses the contractors' opinions on how to achieve the project objectives, selects the best 

opinions, and contracts with an appropriate group of contractors, and once the second stage is 

                                                 
7 Mutawa,A, H.(2007). Arbitration in International Construction Contracts, Cairo, Dar Al-Nahda Al-Arabiya, p. 

216 

8"Voir en ce sens : Panayotis GLAVINIS, Le contrat international de construction, Paris, ALN, édition, 1993, p. 

438 – 440".  

9Seri El-Din,H.(1999). Consortium Agreements and Other Cooperation Agreements in the International 

Construction Industry, Cairo, pp. 9-10 
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designed, they build the first stage, and this is in contrast to most FIDIC contracts, where the 

employer designs each The project and submits it to the contractor for implementation. 

In brief, a "consortium" contract is organized between a group of companies to 

jointly implement a project and form the contractor, and they are jointly responsible for the 

errors or defects in the project. At the same time, these companies forming the "consortium" 

agree on their obligations between themselves and the employer. Thus, the FIDIC contracts 

differ from the “consortium” contracts. “The consortium” contracts are a source of the right 

that shows the nature of the commitment between the group of companies that replaced the 

contractor. As for the FIDIC contracts, only the employer and they are not a source of right 

and obligation for the parties to the contracting contract regarding the implementation of the 

project, its stages, and the steps for its completion. Just as the “consortium” contracts differed 

from the FIDIC contracts,  and the  BOT contracts differed from the FIDIC contracts. The 

“consortium” contracts also differ from the BOT contracts, but it will not be discussed here as 

the study is dedicated to addressing the FIDIC Contract. 

2.The differences between FIDIC Contract and joint-venture contracts 

Joint- ventures contracts have proliferated in the world of alternative investments 

since the financial crisis 2007 aiming to reduce the risks that some companies are exposed to, 

and to increase the competitive advantages in the market. FIDC contracts are among the 

international construction contracts used in all parts of the world despite they were influenced 

by the Anglo-Saxon system. FIDIC contracts were revised to find solutions to emerging legal 

problems, and their content was developed after referring to the rules of comparative law, 

multilateral agreements, consulting engineers, and other organizations such as the 

International Bar Association and the World Bank,  to ensure the compatibility of their rules 

with the legal systems of European countries and most countries of the world. In addition to 

the consistency of its legal conditions with the foundations and conditions of the process (10). 

Joint- ventures contracts are a source of rights and a statement of commitment for a 

number of companies that jointly decided to invest in a project, and here they act as the 

business owner. The companies that agree on joint contracts bear responsibility before other 

stakeholders, including the judiciary. These companies agree internally to organize joint 

contracts for the responsibility of each one before the other. 

Finally, we conclude that FIDIC contracts are a binding legal contractual framework 

when signed by the parties to contract and considered a source of right and a statement of 

obligations between the parties to the contract, namely the business owner, the contractor and 

the consultant engineer. While the consortium contracts are a legal contractual framework that 

regulates the legal relationship between the established companies and the business owner, 

and it represents the contractor in the FIDIC contracts. Where the contracts of BOT are a 

source of right and a statement of commitment between an investor and a grantor of the right 

to invest and regulate the legal relationship and it represents the business owner In FIDIC 

contracts. And finally,  the joint contracts are a source of right and a statement of commitment 

between partners who invest in a specific project together. 

                                                 
10 "Götz-Sebastian Hök, Comment traduire et comprendre les conditions FIDIC ? Berlin, p.1, sur le site : 

www1.fidic.org/resources/contracts/h-oek_french_feb06.pdf". 
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Conclusion 

In this study, I have discussed an important topic related to the FIDIC contract, as the 

FIDIC contract is a relatively recent contract that states specifically regulations for 

international construction contracts. 

This study dealt with topics related to Jordanian law, in light of special articles of 

laws and regulations related to the engineering profession, and we find that the FIDIC 

contract is one of the most important regulations for international construction contracts that 

the state is interested in applying it as it attracts the investor because of its advantages and 

guarantees for the investor. Accordingly, the researcher recommends the following: 

 The “engineering consultancy contract” has specific features, through each of the 

stages of its completion. 

 Building and construction is the appropriate climate in every engineering consultancy, 

and the place in which the engineer embodies his art and mastery, and on the other 

side, civil liability appears due to the defects that he causes. 

 The consultant engineer must be committed to providing a mental performance and if 

required physical effort within the construction site so that the beneficiary takes his 

place to manage the construction site. 

 Explaining all the general rules mentioned in the Jordanian civil law related to the 

contracting contract, which may not be suitable for application to the “engineering 

consultancy contract”, according to its specificity, due to its legal nature and its distinct 

obligations arising from it. 

 The FIDIC contract differs from other contracts that regulate construction projects in 

that it is concerned with numbers of special and model contracts concluded by 

agreement between the project parties that indicate the obligations and responsibilities 

of its parties. 

 FIDIC contracts differ from consortium contracts in that a consortium contract is 

concluded between an investor and a grantor of the right to invest to demonstrate the 

legal nature between them, and it is not related to the stages and how the project is 

implemented. 

 The FIDIC contracts differ from the BOT contracts, in that the latter is concerned with 

regulating the relationship between the investor and the party to which he will later 

acquire ownership of the project, and does not indicate the steps and stages of 

implementing the project and how to resolve disputes between liabilities. 

 FIDICs have specific models while consortium contracts do not have specific contract 

models. 

 The project dealt with the legal legislation governing the contract and defined special 

articles for the responsibility of the engineer and contractor for workmanship defects 

and errors in engineering projects, and obligated them to bear responsibility for a 

period of (10) years from the end of the construction of the project and the receipt of 

the employer to it. 
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