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Abstract 

Litigation is a constitutional right that upholds the rights of individuals, and the nature of 

the relationship between individuals and jurisdiction is considered a legal relationship 

where the competent authority is the judge in this dispute. The significance of this 

research lies in distinguishing between administrative contracts and other contracts 

through practical reality and court decisions. It is noticed that many lawyers regard 

administrative contracts as the competence of the administrative judiciary when a dispute 

is related to administrative contract and consequently, the court dismisses the case as a 

form of lack of jurisdiction. In addition, the administrative contract gives the 

administration legal status that is greater than a contractor, and it also gives the 

administration broad advantages to attaining the public interest. Therefore, the researcher 

has sought to address this issue through two major topics, the first topic: The theory of 

the administrative contract, including the definition of the administrative contract and the 

emergence of the administrative contract. The second topic: the elements of the 

administrative contract and the standard that distinguish it from other types of 

contracts.One the most important findings is that Jordan does not consider that 

administrative contracts are the prerogative of the administrative judiciary, unlike France, 

Egypt and Iraq. Considering the research results, the researcher recommended, the 

necessity of extending the scope of the jurisdiction of the administrative courts like those 

of French courts and not to segregate any administrative issue or administrative contract 

from the jurisdiction of the administrative courts. In case of the contractor with the 

administration and not for the administration itself. 

 

Keywords: Administrative contract, Legal person, public interest, administrative 

judiciary 

 

1. Introduction 

Administrations play a significant role in contract-related issues such as 

negotiating local and international contracts, selecting its contractors who should enjoy a 

high degree of performance, expertise and integrity due to the importance of the position 

resulting from the contract process as it protects the highest interest which is the public 

interest. And based on the historical development contributed to setting the specific 

criteria for the description of the administrative contracts concluded by the administration 

with its contractors, we will see later that the French judiciary was the first in laying the 

precise legal foundations for administrative contracts and then it began to expand the 
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scope of these standards by bestowing the administrative description of the contract in 

view of its nature and the set of exceptional conditions that distinct it from other private 

law contracts. Which the provisions of the French State Council adopted, after 

abandoning to the administrative theory of the contract by looking at the text of the law 

and then the authority issued it or by looking at its link with a public facility of the state, 

and we therefore have to look at the evolutionary and legal theoretical and judicial 

hierarchy that helped to clarify what the administrative contract was, its terms and 

determinants that distinguished it from other civil and commercial contracts. 

 

1.1 Research Problem 

The research problem lies in defining the precise framework of the administrative 

contract concept in view of its description, historical and temporal development and its 

analysis. Examining its details that distinguish it from other contracts considering the 

decisions of the various courts, which specified precise criteria through which this 

contract was distinguished from others.Several questions arise as to the formalism 

required for an administrative contract, is it only compulsory for proof?Or does it become 

a condition for the conclusion of the contract, which by disregarding it, the contract 

becomes null and void?And on the reason why these contracts are made, is it enough that 

the motive be legitimate and aimed only at achieving the public interest? What about the 

reasons and the exceptional conditions that must be mentioned in such contracts as they 

were called by Jurisprudence and the Judiciary together? Is it enough to meet such 

conditions to give the contract the administrative character? Or do we need other 

determinants? 

There are many important issues related to the administrative contract, but for the 

specificity of this research, the following topics will not be discussed which are the 

restrictions of concluding an administrative contract1, arbitration and its impact on the 

administrative contract2, financial penalties in the administrative contract3, conclusion 

and proof of the electronic administrative contract4, the impact of emergent conditions in 

the implementation of the administrative contract5, whoever wants to find out more 

information about these issues may refer to the mentioned references. 

                                                 
1Batikh, R. (2005), Restrictions on the conclusion of the administrative contract, Conference of Contracts 

and Agreements Management Seminar, Negotiations Management Workshop Arab Organization for 

Administrative Development, Egypt - Cairo, pp. 1- 30. 

2 Musa, M. (2007), Arbitration and its Impact on the Administrative Contract: A Comparative Study, Journal 

of Babylon University for Humanities, No. 1, Iraq, pp. 29-43. 

3Al-Banan,H (2012), Financial Sanctions in the Administrative Contract, Al-Rafidain Journal of Rights, No. 

54, Mosul - Iraq, pp. 381-440. 

4Qidar, S.(2008), conclusion and proof of the electronic administrative contract, Al-Rafidain Journal of 

Rights, No. 37, Mosul - Iraq, pp. 149-184. 

5Al-Banan,H. (2013), The Impact of Emergency Conditions on the Implementation of the Administrative 

Contract, A Comparative Study, Al-Rafidain Journal of Rights, Mosul - Iraq, pp. 156-218. 
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1.2 The importance of this research 

The importance of this research lies in addressing an issue of the great confusion 

between administrative contracts and other contracts as the contractual parties in the 

administrative contracts are unequal because the public interest prevails over the interest 

of individuals. 

 

1.3 Research objective 

This research aims at clarifying the criteria that lead to distinguish between 

administrative contracts and other contracts because there is a legal difference between 

them, and to spot light on the position of jurisprudence and the judiciary from this 

difference and highlighting the congruence between the theoretical and practical reality in 

this difference. 

 

This research will be divided into two major topics including divisions and 

subdivisions as shown in the following research plan 

 

2. The First Topic: The theory of Administrative Contract  

 
Undoubtedly, every legal contract that is established shall be associated to two 

requirements that are the offer and the acceptance provided by the contracting parties and 

it shall proof its the effect in the contract. Therefore, initially, we should define the 

concept of the administrative contract. 

2.1 Defining the administrative contract 

The definition of the administrative contract will be discussed, taking into account 

the historical development that laid the groundwork for defining the standards for 

describing administrative contracts. But first we should address the legal and civil basis 

of the contract in all legislations, especially the Jordanian civil law which has set out the 

contract definition. The Jordanian civil law has linked the contractual process with the 

offer issued by one of the contractors and the acceptance of the other and their consent 

and commitment in a way that proofs its effect on the contracted upon it. The 

administrative contract differs from the regular contract in that, one of its parties is a 

common law person, in addition to the range of conditions that grant this person the right 

to use the public law to enforce or terminate this contract. 

The Jordanian High Court of Justice has defined it as “a contract made by a public 

legal person with the aim of managing or regulating of a public utility, and in which the 

administration intends to apply the provisions of the public lawand it includes a condition 

or conditions that are not familiar in the contract of private law”. The administrative 

contract grants the administration authority the power to supervise, direct and control the 

enforcement of the contract and the power to impose penalties on the contractor if he 

breaches its obligation. The administrative authority also has the power to change, add, 

cancel or amend any of its terms in accordance with the requirements of the public, where 

the other party to the contract has only the right to be compensated, including Public 
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licenses, and on this basis the jurisprudence of the Supreme Court of Justice has settled it 

in its decisions.6 

The Egyptian Supreme Administrative Court has also defined the administrative 

contract as: “a contract made by a legal person with subjects of the public law with a 

view to managing or facilitating a public utility, where such person demonstrates its 

intent to adopt style of the public law by including conditions in the contract that are 

uncommon to be listed in contracts of the private law”. The same court added that the 

contract is considered administrative if one of the parties is a public legal entity, related 

to a publicfacility and includes unfamiliar conditions within the scope of private law7. 

The efforts of the French State Council were noticeable in expanding its 

competencies by adding another set of conditions to the administrative contracts in terms 

of the nature of such contracts; and not because they are only related to a public facility 

or because the law stipulated them exclusively or because it does not include to the 

exceptional conditions.As this can be recognized from viewing the various provisions of 

the French State Council8. 

Nevertheless, the theory of the administrative contract in Iraqi and Jordanian law 

was not established in the same manneras all the countries that followed the example of 

French law, such as the Egyptian law, where the authority to arbitrate the administrative 

contracts was assigned to the ordinary judiciary, as the jurisdiction of the Administrative 

Court as one of the council’s bodies was limited to considering the validity of orders and 

decisions issued by the administration and under its sole will, which implies that the 

administrative contracts are excluded from its jurisdiction.An example of the judicial 

applications in this regard is what the General Authority of the Shura Council  in Iraq 

went to in its decisions, when the claimant requests the termination of the loan contract 

concluded between him and the Agricultural Cooperative Bank, but the Administrative 

Court dismissed this lawsuit because it does not regard civil or administrative contracts as 

of its jurisdiction9.And we see that although some state' laws adopted the concept of the 

French judiciary in its restriction to the concept of the administrative contract, the 

deficiency is clear in interpreting the rulings of the French state courts when it expanded 

this concept in some cases and it limited it in another situation as did the Jordanian and 

Egyptian legislators, where both of them interpreted the decisions of the Council literally 

without considering that the same council in France granted administrative contracts the 

feature of self-renewal, which distinguishes this contract from other contracts. Where the 

French State Council’s judiciary defined the administrative contract as that which a 

                                                 
6Decisions of the Jordanian High Court of Justice, 294/2009 -400/2008 -539/2009. 

7Egyptian High Administrative Court Decision, 1967 and 1962. 

8Muhanna, M.(1959), Administrative Decision in the Egyptian and French Administrative Law, Research in 

Determining the Nature of Administrative Decisions and their Legal System, Journal of Law for Legal and 

Economic Research, No. 3-4, Egypt - Cairo, pp. 1-84. 

9Abdul Kareem, L. (2013), Administrative Judiciary, research published in Diyala Journal of Humanities, No. 

53, Diyala - Iraq, p. 14. 
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public legal entity concludes with the intention of administering or organizing a public 

facility, and the administration’s intention to introduce the provisions of public law 

appears and that the contract includes exceptional and unfamiliar conditions in the private 

law, or that the contractor with the administration authorizes to directly administrate the 

public facility10.There are many jurists who have defined the administrative contract, and 

to avoid repetition we are satisfied with the above11. 
 

2.2 The emergence of administrative contract 

 

The history of the administrative contract theory dates to more than a hundred 

years, indicating that this theory is relatively old, thanks to the French judiciary which is 

generally considered the cradle of the administrative law. More specifically, the standard 

used in the distribution of jurisdiction was divided between ordinary and administrative 

judiciary based on the distinction between sovereignty and authority-related acts which 

are unique to administrative jurisdiction and ordinary behavior and that the 

administration falls to the level of ordinary individuals, so the first idea of the concept of 

administrative contracts belongs to the French State Council12.Thus, if the administrative 

courts were entitled, without the need for a special text, to consider cases involving the 

idea of sovereignty and authority, such as issuing a decision to seize or arrest a person, 

this theory, in turn, made the contracts concluded by the administration within the 

ordinary acts considered by ordinary courts13. 

We can say that, in response to special demands related specifically to the public 

interest of the State, the French judiciary expanded the powers of the administrative 

courts by adding a set of contracts concluded by the administration that were previously 

subject to the ordinary judiciary and governed by the rules of private law.  

The law of 28 pluviôse, which granted the provincial councils the power to 

manage conflicts concerning public works contracts and the contract to sell state 

property. It was followed by the law of July 17, 1790, and the law of September 26, 1793, 

on public loan contracts concluded by the state and other laws14.This shows that the 

expansion of the administrative courts ' authority to consider such contracts was limited 

to the text of the law. Despite this development, the standard is still narrow to the extent 

                                                 
10Al-Tamawi, S. (1960), General Bases of Administrative Contracts (A Comparative Study), Dar Al-Fikr Al-

Arabi, Beirut - Lebanon, second edition, page 3, page 53 and page 66. 

11Al-Andali. M. (2003), The Effects of the Administrative Contract in Jordanian Legislation: A Comparative 

Study, Master Thesis, Al-Bayt University, Jordan, p. 2. Walid Al-Qadi. (2000), Sanctions in the Field of 

Administrative Contracts, a Comparative Study, Master Thesis, Al-Bayt University, Jordan, p. 4. 

12Abdel-Hadi, B (2013), Administrative Judiciary, lectures given to PhD students at the University of Jordan. 

13Abu Ras, M.(1981), Administrative Judiciary, Book World, Zagazig - Egypt, p. 271. 

14Ibrahim, M (2005), Risks facing the implementation of the administrative contract, a comparative study, 

PhD thesis, Amman Arab University, Jordan, p. 12 
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that it proves that a large group of administrative contracts are excluded from the 

jurisdiction of the administrative courts. 

For this reason, the French State Council has redoubled its efforts to expand these 

terms of reference, adding to the specified contracts other contracts that was not 

stipulated by the law, but it was added by analogy according to similarity between them 

and those specified by law, for example, Associate Contract that meets with the public 

works contract, and other contracts which Its components meets with the requirements of 

the public works contracts inits characteristics.Which is considered it is a general 

standard specified by the general authority of the administration. The law tried to avoid 

the idea of distributing jurisdiction between ordinary and administrative courts. Thus, the 

idea of the general auditor emerged to review the issues related to the administrative 

contracts  because the public authority standard failed to address this, ignoring in turn the 

novelty of what the administration is trying to keep up with. 

From here this criterion was replaced by the standard of public facility, and most 

of the scholars of administrative law deliberated the famous French rule called 

((TERRIER)) that issued on February 1903, that the jurisdiction of the administrative 

judiciary deals with everything related to the functioning of public facilities, whether 

national or local, whether the means of management in that is an act of the public 

authority or regular acts of contracts concluded by the administration in this regard is by 

nature administrative actions that the administrative judiciary must be competent to settle 

all disputes arising therefrom15. 

However, despite the appropriateness of the idea of the general facilities to this 

provision, it is no longer possible to be aligned with the other provisions, because 

administrative contracts can acquire the administrative characteristic, not based on what 

the legislator wanted, but based on their own characteristics, which in turn proved a 

deficiency of the standard of the general facility in meeting all the administration's 

requirements in concluding its various contracts. 

Despite the old establishment of the Egyptian administrative courts, which dated 

to 1946, Egypt did not know the theory of the administrative contract until after that 

date.The Egyptian legislator adopted the example of the French legislator when he linked 

the idea of the administrative contract to public facility while overcoming the problem of 

the public utility from the beginning, and this is reinforced by the ruling of the 

Administrative Judicial Court issued on May 12, 1957, which stated that:Administrative 

contracts are of two types, contracts for public facility, i.e. contracts concluded by a 

juridical person of public law with the intention of managing or facilitating a public 

facility and administrative contracts outside the scope of public facilities held by a 

juridical person of public law and showing their intention to adopt the general law style 

and its provisions by including uncommonand exceptional conditions in contracts in the 

private law16. 

 

                                                 
15Al-Jabouri, M (2010), Administrative Contracts, Dar Al-Thaqafa, Amman, Jordan, first edition, page 18. 

16Al-Jubouri, op,cit 
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In Jordan, the legislator did not stipulate a specific contract that he gives it special 

administrative character that based on specific legal texts. Also, the legislator did not 

provide a text in the previous Supreme Court of Justice Law and Jordanian 

Administrative Law No. 27 of 2014 in Article 5 that administrative contracts are within 

the jurisdiction of the administrative court to dissolve disputes related to administrative 

contracts, whether in general or exclusively, and so it was left to the administrative 

judiciary to adapt the contract in view of its own characteristics. 

Accordingly, some regulations for administrative contracts were issued in 

accordance with the text of Article (114) of the Jordanian constitution, which entrusted 

with monitoring the allocation and spending of public funds and organizing government 

warehouses for the Council of Ministers and with the approval of His Majesty by setting 

regulations for that.Thus, the standard followed in the definition and description of 

whether the contract appeared to be administrative in the Jordanian courts is broad.The 

ordinary courts are still the ones with general jurisdiction to consider all judicial disputes 

except what is excluded by a special provision. In addition to the previous Supreme Court 

of Justice Law and the current Jordanian Administrative Judicial Law, which its terms of 

reference are specified, did not include disputes related to administrative contracts, which 

we consider it as an expansion in the defining and describing the nature of the 

administrative contracts in view of each contract separately. 

In Iraq, the issue of describing and adapting administrative contracts is still vague 

and ambiguous at the judicial and legislative levels, thus the position of the Iraqi 

judiciary in all issues of administrative contracts is still vague and unstable. As the courts 

apply what it considers valid from the rules of private law to administrative contracts.17 

In Iraq and after the American occupation and based on the change of the political 

system from that socialist to the capitalist, which is the free economy, and due to the 

direct impact on legislation on the one hand and on contracts concluded by the 

administration on the other hand, the administration gradually began to cede the powers it 

imposes on the internal contractor under that socialist system that it can’t impose on 

foreign investment contracts at this time. For example, what the Iraqi Ministry of Oil did 

when it contracted with international oil extraction and export companies under the name 

of oil licenses, the first and second round. Accordingly, the government accepted to a 

forced arbitration clause by these companies, which in turn, which employed this 

condition and referred it to the arbitrators of its state. Despite that this clause is subject to 

the laws of the state contracting with the government and not to the law of the contracting 

government in its administrative capacity, which indicates its abdication of the most 

important principles that prove its existence as a government with sovereignty and 

authority. 

Finally, we have to refer to that irrational condition mentioned by some foreign 

companies with the Iraqi government, which includes the government’s signature and 

parliament’s approval of contracts concluded by these companies with the Ministry of 

Oil, which in turn guarantees the interests of those countries and leads to the inability to 

                                                 
17Al-Jubouri, op,cit 
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terminate the contract for a long period of time that may reach 25 years. Iraqi government 

also has signed ten contracts with fifteen foreign companies such as the British Shell, 

American Auxin Mobile and French Total, which is known as the first and second 

licensing round to develop ten oil fields that which, according to the belief of the Iraqi 

government, contribute to achieving the country's endeavors and breathe life into its 

economy and its struggling energy sector. However, we believe that the new government, 

in addition to the country's financial and legal institutions, should review such contracts, 

since signing this huge number of contracts in this short time will leave any future 

government stuck with long-term contracts for twenty-five years. 

 

3. The second topic: The elements of the administrative contract and its distinct 

standards 

Before discussing the details of the distinctive standards of the administrative 

contract, we had to address the elements that construct this contract including the 

agreement on the contracted item, which is the object being related to the public interest 

in one way or another and without going into details in order to prevent elaboration. 

 

3.1 The elements of the administrative contract 

It should be noted that the formalities required in the aforementioned contract and 

considering what all legislation, which this study addressed, has meant by using the 

words “written or signed” is that, aims to grant the parties to the contracting process more 

immunity because of the importance of this contract and for being related to the basic 

higher interests of the state. Thus, the required formalism shall be established and to be 

proved at the same time, and it is not limited to proof only which results in its failure to 

nullify the contract. There is a formal significance in the offers of bids submitted by the 

state when this phrase is used (the offer is usually printed or written in ink and in a clear 

font free from erasure, modification, deletion or addition)18. 

Therefore, we see the elimination of this strict method in the required formality 

when drafting the administrative contract, our jurists has taken the right decision when 

they employed a word 'in ink" to confirm the importance of the formal aspect, to imply 

that the contract's written form is indelible and could not change the terms of the contract 

or any of its specifics. 

And for the required consent in such contracts and in light of the reference by 

most distinguished jurists to the general conditions of mutual consent that apply to all 

contracts are, the age that is specified according to each country, and that the contracting 

person does not exposed to any matter that affects his competent, experience, which is 

not mentioned explicitly but it is recognized from the phrase of this stipulated text “the 

high level of professionalism and skill that is required in the contracting parties with the 

administration.” This implies that the consent required in the administrative contract is 

not contentment in its simple concept, and it is not sufficient for a person who is a 

contractor to be fully qualified by reaching the legal age of maturity, but rather, it extends 

to include professionalism, high efficiency in performance, work, and other things. The 

                                                 
18Kanaan, N. (2012), Administrative Judiciary, Book Two, Dar Al-Thaqafa, Amman, Jordan, page 315., pp. 

340 and page 333. 
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most significant factor of any contract is the legitimate reason for its existence and the 

parties' willingness to complete the contract process. 

We would like to point out to the difference between cause and causality as 

reported by an aspect of jurisprudence. The cause (reason) has been described as the 

factual or legal situation that occurs and drives the administration to conclude a contract 

aimed at achieving the most significant specified reasons in the administrative contracts 

that is the public interest. While causation is the analysis and justifications under which 

this contract was concluded. Thus, the general elements of the contract and the 

administrative contract are: 

1- Consent: It is the understanding between the two contracting parties that 

expresses their will without violating the legal texts. 

2- The object: it is all that the debtor adheres to, whether it is an act or an 

abstention from work, provided that it is legal. 

3- The reason: It is the purpose that the contractors aim to obtain from the 

agreement or the contracts, and according to the required standard. The most important of 

these contracts are administrative contracts, civil and commercial contracts.Types of 

administrative contracts: Administrative contracts are divided into main types: 

A- public works contract: They are carried out by the contractors by 

accomplishing the basic works of the administration from buildings for hospitals and 

schools in addition to the completion of roads. 

B- Providing Supplies: This contract is for the supply of things transported for the 

purpose of equipping institutions with machines, equipment, and tools. 

C-Public service: It is represented by the administration obtaining material 

benefits based on transportation, telephone, maintenance and other services. 

The administrative judiciary, especially the Jordanian High Court of Justice and 

administrative jurisprudence, determined that among the requirements of the 

administrative contract are these three conditions:19 

1) One of the parties thereto must be a public authority. 

2) It must be related to a public service 

3) It must include an “onerous” clause or condition from the public law. 

3.2 The distinct criteria for the administrative contract 

Once we have dealt with the concept of an administrative contract, its elements, 

conditions and types, we can determine the criteria by which the most important 

differences between the administrative contract and the other contracts are evident.It is 

known that when the administrative character is given to the contract, the administration 

must be a party to it. One of the juristssees that when the administration concludes a 

contract it follows  special methods and requirements  that differ from the other contracts, 

specially in terms of choosing the contracted parties. Therefore, the administration enjoys 

wide privileges in return it guarantees the other contractor’s rights to financial balance20. 
 

                                                 
19Decision of the Jordanian High Court of Justice, 539/2009. 

20Al-Jabouri, M. (2012), Mediator in Administrative Law, Ministry of Higher Education and Scientific 

Research, Iraq, Baghdad, second edition, pages 416 and page 11. 
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Another jurist added that when the administration adheres to the principle of 

writing in administrative contracts, which usually includes a list of restrictions imposed 

on the contract, the administration must obtain prior permission to conclude the contract, 

whatever its legal instrument, and at the end of his speech he added that the 

administration’s commitment to the Jurisdiction rules “public orders” , it is not 

permissible for the parties to agree to correct the defect of lack of jurisdiction if it is 

undertaken by a person who is not legally competent, in addition to that the 

administration is obliged to provide the financial credit necessary to conclude the contract 

and bears the financial burdens  arising therefrom. Thus, the administration adheres to 

special conditions that are different from those taken by ordinary individuals, as The 

ordinary person has full freedom to choose with whom he contracts, and this is common 

as he manages his money and his private affairs and is solely responsible for neglecting 

or recklessness21.This corresponds to the opinion of our jurists, because the 

administrative contract is distinguished from all other contracts in view of the obligations 

agreed upon and legal status that all legislations have unanimously agreed upon, which is 

the public interest.As the damage resulting from private contracts is less effective than 

that resulting from administrative contracts, the first is directly reflected on the ordinary 

people who are parties to the contract process, while the damage in the administrative 

contract extends to a wide segment if not for all society, which is the public interest. 

Therefore, we see that the importance of distinguishing between types of administrative 

and regular contracts is by achieved by identifying the obligations that arise between 

them, the rules govern them and the basis for distinguishing administrative contracts from 

civil or commercial ones22. 

In this regard, we would like to refer to the formal criteria outlined by the jurist 

((Lasso)), where he distinguished administrative contracts from contracts of private law, 

as follows23: 

1 - One of the parties to the administrative contract is superior to the other, while the 

principle of equality prevails among the parties to the contract in private law. 

2 - The administrative contract comes close to the idea of a public facility, and private 

law contracts do not. 

3 -In the administrative contract, the administration’s purposewhen contracting is to 

satisfy general needs, whereas the purpose of contracting in private law contracts is to 

achieve personal benefits for contractors. 

4- The parties to the contract in the private law are natural persons or legal persons, 

except that one of the parties to the administrative contract is always a legal 

person. 

                                                 
21Al-Btoush, A. (2014), Arbitration as a means of resolving disputes in administrative contracts, PhD thesis, 

International Islamic Science University, Jordan, p. 76. 

22Abu Murad, H (1999), The Authority of Administration in Terminating the Administrative Contract: A 

Comparative Study, Master Thesis, University of Jordan, Jordan, p. 8. 

23Al-Jabouri, M (2010), Administrative Contracts, Dar Al-Thaqafa, Amman, Jordan, first edition, page 18. 
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Nevertheless, the formal criteria for distinguishing administrative contracts 

from other contracts alone does not suffice to characterize a contract as an 

administrative one.In one case, the municipality cancelled the bid and prevented the 

contractor from executing it after the conclusion of the agreement, the Jordanian High 

Court of Justice considered this act as atermination of the contract andthe termination 

in this case is contractual act.The Court of First Instance is competent to consider the 

obligations arising from both parties. It dismissed the municipality's claim, asthe 

municipalityconsidered the termination of its contract an administrative decision and 

it is subject to appeal before the High Court of Justice24. 

Jurists believe that the administrative contract is in a preliminary stage, where 

the administration becomes autonomous as a public authority to issue its individual 

administrative decisions showing its own will, and it identifies its legal acts as 

referring the tender to a party, these decisions at this stage take the description and 

form of administrative decisions and any victim may appeal against them claiming 

the termination before the administrative court. 

The next stage, is the executive stage, the procedures here are autonomous, 

and any conflict at this stage becomes governed by the contract that follows the first 

stage, the legal rules and administrative provisions that follow, and the dispute at this 

stage is in fact a human rights dispute over the interpretation of the contract, the rights 

of its parties and their adherence to terms of the contract.This is what the High Court 

of Justice has considered in many of its decisions. Consequently, the dispute over a 

stage of the implementation of the contract comes out of the jurisdiction of the 

Supreme Court of Justice and becomes a civil conflict25. 

This is what was confirmed by the ruling of the Egyptian Administrative 

Judicial Court issued on February 24, 1957: The judiciary of this court has established 

that the contract concluded between two public moral persons and one of the 

individuals does not in itself require that the contract be considered an administrative 

contract,what distinct is the criterion of these contracts from other private law 

contracts, is not in the capacity of the contracting party , but the matter of the contract 

itself whenever it is related to a public facility in terms of organization, management, 

independence, aid, or participation in the facility jointly and on an equal degree. The 

intention of the public legal person to take part in the contract in the manner of public 

law and its provisions, the contract includes exceptional conditions that are not 

familiar in private law26. 

It is clear that the clause of having the administration as a party to the contract is 

not enough, as the contract must also target the organization of a public facility or a 

public interest in its broad concept. This directly leads us to the criterion for 

distinguishing the administrative contracts in terms of its subject matter, which it is the 

                                                 
24Qabailat, H. (2010), Administrative Law, Wael House for Publishing and Distribution, Amman - Jordan, 

first edition, page 98. And the decision of the Jordanian High Court of Justice, 1987 

25Decisions of the Jordanian High Court of Justice, 610/1999 -27/1997 -557/1999. 

26Al-Tamawi, op. cit 
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objective criterion, and according to the rule of jurisdiction that it is forbidden for the 

administration to conclude a contract unless it is within the scope of the subject of its 

competences because the rules of jurisdiction is related to the general system. If this 

condition is breached, it results in the legal nullity of the contract. 

The Egyptian Supreme Administrative Court decided in its ruling issued on May 

20, 1961: that since the management of the jungle project aims to achieve a project of 

public benefit for developing economic production in the country, it thus changes a 

public facility, which is managed by the state through a special system27. 

Which is also confirmed by the judgment of the French State Council issued on 

August 22, 1951 when It underlined the need for the subject of the administrative 

contract to be related to a public facility and to use that means of administrative law 

which gives it an administrative nature28. 

However, the Iraqi Court of Cassation does not suffice in many of its verdicts 

regarding the connection of the administrative contract with a public facility, and we add 

to that the parties to the contract use methods of common law and of exceptional 

conditions, resulting in the failure of this criterion to distinguish the administrative 

contract from others, since by its availability we cannot be certain that this contract It is 

purely administrative, as the administration may contract with regard to public utilities 

and take the administrative or civil method, in addition to the two preceding conditions, 

the contract must include conditions that are not familiar in private law, as it is a standard 

that distinguishes the administrative contract by what it includes. The French Conflict 

Resolution Court defined the supernatural clauses: that gives the two parties rights or 

gives them obligations that are different in nature from the rights and obligations that a 

person can accept willingly within the framework of the civil and commercial laws of the 

National Oil Company September 19, 1954 Group 62829. 

However, some jurisprudence defined the super-condition as a condition  allows 

the administration to impose disciplinary fines or confiscations when the contractor 

violates the terms of contract, and every item that indicates the authority of the 

administration is a superfluous and unfamiliar clause and accordingly the exceptional 

privileges that are preserved in the implementation of the contract as the right to 

terminate or amend the contract are considered Super items, as well as the 

administration’s right to increase the amount or the expiry of the binding works by its 

will or which entitles it to give instructions and issue orders to its contractor or the 

administration’s right to impose penalties on the contractor30. 

 

                                                 
27Al Tamawi, op. cit 

28Muhanna, previous reference. 

29Al-Qaisi, M (1999), Principles of General Administrative Law, Al-Halabi Human Rights Publications, Beirut, 

Lebanon, page 90 

30Al-Qaisi, op, cit 
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One of the clearest decisions taken by the French judiciary is the ruling of the 

conflict on July 27, 1950, where it stated (that the agreement concluded between the state 

and Mr. Bilov contains provisions that go out of the ordinary in the private law, Article 5 

stipulated that the contractor is subject to the supervision and direction of the 

administration, with regard to the execution of works  assigned to him to carry out or 

exploit the quarry.Article 6 authorizes the State, in the event of a failure by the contractor 

to carry out the assigned task, to take over the work by itself and to recover the sums it 

has expended in this respect without taking any steps other than warning the contractor 

and finally, Article 10 of the agreement has authorized the state to temporary seizure of 

the necessary materials for the project if the agreement was not executed with the 

stakeholders31.This is what the Supreme Administrative Court in Egypt turned to when it 

decided in its ruling issued on May 13, 1961 that the administrative contract is 

distinguished, among other things, for its having uncommon conditions in civil contracts, 

and its purpose is to ensure the proper functioning of public facilities. 

Referring to the verdicts issued by the Iraqi Court of Cassation, we find that, as it 

pointed to the idea of the public facility, it referred to the unfamiliar terms in the private 

law, as well as its ruling number 2527 / h / 966 on November 12, 1966, it stated that: 

when this contract was concluded by the administration with the contractor to establish 

Public utility stipulated it in the manner of common law and unfamiliar terms32. 

However, the French judiciary has stressed in the provisions of the State’s Shura 

Council when it was considered that it is one of the supernatural clauses and that clause 

included in the contract for leasing a municipal stadium for investment from others, 

which permits the mayor at any time to close the stadium in order to protect the public 

interest, or public safety due to a force majeure Likewise, the mayor has the right to 

cancel the contract with his individual will after warning the tenant, which is a decision 

dated July 2, 196233. 

We perceive from the previous decision, the keen interest of the French judiciary 

in the public interest when it used a word or because of force majeure, restricting the 

powers granted to the mayor to prevent excessive or overpowering any personal or 

individual interest over the public interest , that is the most important principles 

established in jurisprudence and administrative justice which  ensures that the public 

facility is functioning regularly and steadily to serve the public interest. 

As for Jordan, the judiciary has recognized the special nature of administrative 

contracts and its single legal system as a result of its relativeness to the administration of 

public facilities as well as the exceptional conditions contained therein. Where it has 

limited the disputes related to administrative contracts to ordinary courts which this is 

evident in some provisions of the Supreme Court of Justice, including Resolution No. 40 

/ 79 that stated: The Jurisprudence and Jurisdiction has agreed upon considering the 

                                                 
31Al Tamawi, op. cit 

32Touma, Sh (1976), Administrative Law, Part One, without printing, Suleiman Al-Adhami Press, Iraq, 

Baghdad, page 407. 

33Al Qaisi, op, cit 
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dispute concerning the contract being concluded, validated, executed, terminated, 

canceled, or in case of termination as a human rights dispute that is within the competent 

of the ordinary courts34. Defining the territorial jurisdiction of the courts is from the 

public order and the court may revoke it by its own will, even if it has not been raised by 

the opponents. And that the Jordanian Supreme Court of Justice previously and currently 

the Jordanian Administrative Court of which the disputes related to the implementation of 

the administrative contract isn't within its jurisdiction. Several decisions of the Supreme 

Court of Justice confirm this. Article 5 of the Jordanian Administrative Judiciary Law 

No. 27 of 2014 restricted the jurisdiction of the administrative court exclusively to 

looking into all appeals related to final administrative decisions35, and did not refer in one 

way or another to the competence of its jurisdiction to consider administrative contracts, 

and thus came confirming what was taken by the esteemed Supreme Court of Justice in 

Its various provisions36. 

 

4. Conclusion 

Administrative contracts are among the important contracts for any state and 

working to distinguish these contracts has significant legal effects affecting the structure 

and order of the state. Different conclusions and guidelines were drawn in light of this 

research which are: 

 

4.1Results: 

 The Jordanian, Iraqi, Egyptian, and French legislator did not define the 

administrative contract, but it was defined by the courts in those countries and 

jurists of administrative law. 

 Thanks to the emergence of the theory of the administrative contract. 

 The elements of the administrative contract are: 

Consent: is the understanding between the two contracting parties and the 

expression of their willingness without violating the legal texts. 

Object: is all that the debtor is obligated to do, whether it is an act or an 

abstention from work provided that it is legal 

The reason: is the purpose that the contractors refer to from the agreement 

and many types of contracts. The most important of which are administrative 

contracts, civil and commercial contracts. Jurisprudence and the French judiciary. 

 The types of administrative contracts: Administrative contracts are divided 

into main types: 

Public work contract: They are carried out by contractors, by completing 

the basic works of the administration, including buildings for hospitals and 

schools, in addition to the completion of roads. 

                                                 
34The decision of the Jordanian High Court of Justice, 1980. 

35Decisions of the Jordanian High Court of Justice, 539/2009 -396/2010 -419 / 2011, 42/2012 -183/2011 -

14 / 2012. 

36Decisions of the Jordanian High Court of Justice,400/2008. 
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Providing Supplies: This contract is for the supply of things transported 

for the purpose of equipping institutions with machines, equipment, and tools. 

Public Services contract: It is represented by the administration obtaining 

moral benefits that focus on transportation, telephone, maintenance and other 

services. 

 The requirements of the administrative contract: 

-That one of the parties to the contract be a public corporate body. 

-The contract shall be related to the management or operation of a public 

facility. 

-The contract shall include an exceptional condition that is not familiar in 

private law contracts. 

 Jordan administrative contracts is not considered within the jurisdiction of 

the administrative judiciary, unlike France, Egypt and Iraq. 

 The difference between civil and administrative contracts: 

a. In administrative contracts one of its parties is a public legal 

person. While in civil contracts, it is concluded between private law persons 

among themselves or between one of these persons and the administration that is 

considered as a private person. 

b. Administrative contracts aim to achieve the public interest, the 

managing of the facilities in the public facility, while civil contracts aim to 

achieve a special profit for both parties. 

c. The parties of the contract in the administrative contracts is 

unequal, as it must always take into account that, above all, the public interest 

prevails over the interests of individuals. Whereas in civil contracts, the 

contractors are always equal and are governed by the principle that the contract is 

the law of the contractors. 

d. Administrative contracts the legal person has the right to monitor 

the execution of the contract and to change its terms, add, delete or amendment 

and to terminate it at any time as long as the public interest requires that. While 

civil contracts are subject to private law, including that it is not permissible for one 

of the parties to amend the terms or termination thereof unless the law or contract 

stipulates otherwise. 

4.2 Recommendations: 

A. The contractual elements must be defined starting from the selection of the 

contractor with the administration, the necessity of enjoying a high level of efficiency and 

professionalism which proves that consent is not limited to the free will and the complete 

eligibility only. 

B. With regard to the form or the written form of the administrative contract, 

we see that all administrative contracts include a written form prepared in advance by the 

administration without excessive or prejudice. 

C.  The necessity for the administration to include in the contract conditions 

terms indicate its eligibility as the authorized body that has its sovereignty. And in view 

of the object of the contract that it protects which is the public interest, it shall not allow 

in any case, the other party (contracting with it) to include unfair condition  that make the 

administrative contract very close to compliance contracts. 
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D.  We hope that our legislators extend the jurisdiction of the administrative 

courts along the lines of those French courts and that no subject related to the 

administration and its contractual work be taken out of the jurisdiction of the 

administrative courts. For the contractor with the administration, not for the 

administration itself. 
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